
AVOIDING MOTONS TO DISMISS IN ADA CASES―A COMPARISON       
BETWEEN ACTUAL PLEADINGS AND BEST PRACTICES  

 Identifying the Impairment. Over 80% of complaints identified the plaintiff’s specific         

impairment. Overall, however, the complaints are less promising in pleading other aspects of 

the disability definition.  For example:  

 Referencing the Law.  Less than 40% of complaints specifically referenced the ADAAA. 

 First/Second Prong.  Under the ADAAA, “actual” or “record of” disability is assessed          

without regard to mitigating measures and in its active state for episodic conditions or those 

in remission. Yet less than 17% of complaints identified a mitigating measure; under a        

quarter of those described what the condition would be like without those measures.         

Further, only one complaint referenced the episodic/in-remission fix by alleging that the   

impairment must be assessed in its active state. 

 Major Life Activity/Major Bodily Function.  The majority of plaintiffs failed to identify a 

major life activity that was substantially limited, although represented plaintiffs included it 

more often.  Of those who did list one, many failed to allege facts as to how the major life   

activity was limited, or reference the relevant law.  Only three complaints identified a major 

bodily function, the ADAAA’s new category of major life activities; only two of those alleged 

facts about how that function was substantially limited.  Moreover, all but one complaint 

failed to state that major bodily functions are major life activities, and the one that did copied 

the statute verbatim into the complaint.  

 EEOC’s Predictable Assessments. No pleading mentioned that the alleged impairment fell 

within the list of “predictable” assessments referenced in 29 C.F.R. § 1630.2(j)(3)(ii)-(iii).     

 Third Prong.  “Regarded as” disability was alleged in nearly 40% of the pleadings (including 

one that stated there was a “perception of having a disability”).  Although the “third prong” 

applies to all but accommodation claims, it was used in only 55% of complaints that brought 

a non-accommodation claim (12 of 22 complaints). 

Survey Highlights Pleading Disability under the ADA:  

Takeaways from the Fifth Circuit 

The ASU Work-Life Law and Policy Clinic, Quinnipiac University Disability Law Class, and     

Disability Rights Texas partnered to review all of the complaints filed in the Second, Fifth, and 

Ninth Circuits during the last quarter of 2012 for which plaintiffs self-identified violations of   

Title I of the Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 et seq.    

An overview of findings from the 54 relevant Fifth Circuit complaints, including 46 that were 

prepared by counsel, follows.  Generally, plaintiffs and their counsel are not taking full             

advantage of the important changes the ADA Amendments Act (ADAAA) made to the ADA’s 

definition of disability. 
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 Represented Unrepresented 

General Questions 46 complaints 8 complaints 

Stated that the claim is brought under the ADA as amended 43% 13% 

Stated that claimant was a qualified individual with a disability 61% 13% 

Stated that the claimant can perform the essential functions of the job 46% 0% 

Identified specific impairment by name 89% 50% 

Alleged discrimination in the conditions of employment 98% 88% 

First and Second Prong Questions  46 complaints 7 complaints 

Used phrase major life activity 28% 0% 

Used phrase major bodily function 7% 0% 

Listed at least one major life activity that is substantially limited 39% 13% 

Listed more than one activity if working is alleged  7% N/A 

Alleged facts about how the major life activity is substantially limited 28% 13% 

Stated that condition must be assessed without mitigating measures 2% 0% 

Identified a mitigating measure 15% 25% 

Described what the condition would be like without mitigating measures 4% 0% 

Third Prong Alleged 20  complaints 1 complaint 

SURVEY SNAPSHOT:   

WHAT ALLEGATIONS ABOUT DISABILITY ARE IN THE COMPLAINTS? 

      RESOURCES FOR PLAINTIFFS AND PLAINTIFFS COUNSEL WHO ARE           

INTERESTED IN TAKING BETTER ADVANTAGE OF ALL THE ADAAA HAS TO 

OFFER REGARDING THE DEFINITION OF DISABILITY 

The Study’s authors drafted an Article that explains each of the ADAAA’s relevant provisions with 

respect to the statutory text, final regulations and guidance, and judicial decisions interpreting the 

definition of disability.  It also  includes a roadmap for pleading the definition of disability under the 

ADA, as amended by the ADAAA, based on the observed challenges and missed opportunities        

uncovered in this study.  For these and other tips on how to take advantage of all that the ADAAA 

has to offer when pleading disability, see Kevin Barry, Brian East, & Marcy Karin, Pleading Disability 

After the ADAAA, 31 HOFSTRA LAB. & EMP. L. J. 1 (2013) (available for free download here). 

Additional information about the ADA and ADAAA is available from the Equal Employment       

Opportunity Commission (here),  the Department of Justice (here), the Job Accommodation Network 

(here), and the Office of Disability Employment Policy (here). 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2347506
http://eeoc.gov/laws/types/disability.cfm
http://www.ada.gov/
http://www.askjan.org
http://www.dol.gov/odep/

